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So-.. Yowre thinking of becoming a Mediator

Let me set the stage: Yow awre avlawyer - probably practicing for
about 20 years or so. The odds awe that yow awe av litigator - ivv
which case, yowve had your fll of adversaries who-ave let’s just savy,
not nice to-be around; and, clienty who-are either ungrateful, feel
yow chawge too- much and/or who-would unhesitatingly sue yow if
they think, for o second, that yow moyy howe committed malpractice.
Yow hawe been before one too- many judges who-have forgotten what
it’s like to-be in the trenches and yow hawve most likely often thought
of writing av book entitled, “My Life is a Deadline’. If yoware a
litigator, yow probably feel that o little piece of life is sucked out of
yow every time yow get to-the final thwows before triod; and o not so-
little piece when yow actually go-thww av trial.

As the years hawe rolled by, yow hawve beew saying to- yourself
(withy more and move frequency) “there’s gotta be a better
way...” Yow may already be at the point of jumping off a cliff
(hopefully notl); or yow may simply be at the point of realizing
that yow need a5 yeaw (+ or -) exit strategy...

Youw take ivwentory of your strengiihs and weaknesses.
Assuwming yow are not compellingly draww to- doing something
or re-ivwenting yourself totally outside the legal arena (which
s the subject of av sepawrate book, inv and of itself) - youwr most
realistic viable options awe: (1) try to-get onthe bench; (2)
teach, (3) roll'the dice onw going in-houwse withv auv exciting -
yet very risky - stawtup; (4) change your awea of practice; or,
(5) become a mediator.



Yow quickly strike nos. (2) and (3). Asfor as no. (1) is
concerned -- either becoming a judge doeswt appeal to- yow;
ov, if it does;, yow readige that yow donw't have the right
background or connections to-nab- a seat on the bench. As for
no- (4) yow ‘re anv Old Dog (and not likely to-leawrn any new
tricks.) The one thing that yow've always loved inv your practice
s going to- mediation. Yow know what mediators do-and yow
feel (or better yet - yow know) yow have what it takes to-be v
good mediator. Voila! The answer is “door number 5.



So-.. yowre thinking of becoming a mediator

Reality Check: Ay yow know, the field of Mediation has become
enormouwsly competitive over the last decade. Neoarly every
Jjudge hangs up a Mediator shingle immediately after stepping
off the bench. That alone creates arv extremely high bavrier to-
entry for those who-have never dovnwned a black robe.

Should that stop you? Of course not! (Competition shouldnw't
scawe yow off-.. But, avdear friend of mine recently sumimed, up
the competition in the Mediation avena whesw he said
[separate and aport from all of the Judges becoming
Mediators] - “there awe so- many lawyers becoming mediators...
pretty soonthere will bee more mediators thaw lawyers!”)

Whew I was doing my due diligence before I decided to-
GO FOR IT!, I had heart to-heawt talks withy several Mediators
I hawe the utmost respect for. I received loty of advice;
however, I believe that the following “jewels” that I gleaned
from those discussions awre the proverbial stowting poink for
aryone who- iy seriously considering becoming a Mediator:

> Although there iy the RARE exception - invtoday’s mawrket yow must
be either fishv or fowl. This poses an almost insuwrmountalble
hwrdle for most lawyers. It means that yow must have the
financial means to-walk awavy fromwv your law practice (whether
by hawing buit up o big enough cushiow over the yeaws,
mortgaging youwr home or hawing o spouse who-brings home
enough bacon to-cawry yow thwough the ramp up phase.) There
are several attorney Mediators who-have beevv able to-transitiow
over the yeaws (and who- awre able to-weow both av litigator hat
and mediator hat); however, today’s mouwket iy droamatically
different. I believe the only way one comv maintoin parallel
tracks today, is if yow bring something truly unique to-the
Mediation world (and even then, I think there are irreconcilable
conflicts.)



> Speaking of Ramp Up time; everyone I talked to, told me
that I had better plawv ow it taking o mininmuwmw of 3 - S5years
before things really stowted to-happen. I have been able to-
beat the prevailing wisdom and gain tractiow after 2 full
yeaws; however, I couv see why I was told, “yow better count
ow av bowe minimuum of 3 years:..”

> The 3" jewel that I took away from those discussions was
presented to- me as follows: “Rob; no-matter how good yow awre
(or think yow may be) as o Mediator - if yow awe really serious
about making Mediationw youwr vocatiow - yow should at the
very least take the “Mediating the Litigated Case” course
[which iy 6 full days] at the Straus Institute for Dispute
Resolution at Pepperdine Law School.

OK. Yow awe either at, “ Ready, Set, Stop”; or, yow are so-
committed to-becoming a Mediator that yow awe willing to-
take o 2" mortgage out onw your house. Read ow.



Ready, Set, GO:

First, a preliminawy comment. I couvtell yow right now, if
yowrethinking, “I'l thwow it up against the wall (put
the word out on the street, take out afew ads ...) and if i€
sticks - great; and, if it doesn't - no-biggee” -- do- not evesv
bother! In-fact, wnless yow awe 100% committed to-doing
everything that is ivwolved, inv stouting a new business -
dowt bother. The bottow line is that if yow REALLY want
to- hawe av successful Mediationw practice - what yow ave
really saying is;, “ I oum about to- stowt o NEW BUSINESS;
and, I want it to- succeed.”

Ay yow presumalbly know, 90+% of ALL new businesses fail. If
yow dowt treat stauting your Mediatiow practice as
stowting a new business; I believe that your odds of failing

will be pushing 99%.

So-.. how do-yow improve those odds? First, I think the
best advice I canv give yow is to-take the time and put the
energy into-drafting a Business Plawv (something that most
lawyers have never done.)

That advice falls into-the category of, as my father woulds
sayy, “do-as I sovy; not as I do-” Althoughv I didwt dvaft av
detailed plany, the one thing I had was a laser beauwn focus
o the type of cases I wanted to- mediate and the type I
didwt. The following is o verbatim copy of my rather
cursory initial “To-Do” list:



RJK’s Mediation To Do List
October 20, 2002

+ Decide on location and procure office;

¢ Get E&O insurance;

¢ Create “Standard Disclosure” form and any other necessary
documents;

¢ Decide on Fee Schedule and draft appropriate agreements,
etc.;

¢ Review Ca.Evidence Code sections 1115-1128, etc.;

¢ Create logo & tagline and have business cards and letterhead
made;

¢ Perfect “Elevator Blurb” re what I'm doing...;

¢ Create Website & Brochure;

¢ Develop International Mediation concept;

¢ Develop Mega Case specialists concept;

¢ Create “"new ideas” notebook;



Location

Althoughv I touched upow locatiow inv my initial plawv -
after doing some preliminary leg work, it quickly became
apparent that I had ovly 1 viable optiov as to-where to-set
up shop. It had to-be downtown. Downtoww is still the
mainv il of the San Diego-legal market. It isthe place to-
see and be seevv by other lawyers (your potential clients)
and judges. I had beenw out of sight and out of mind for
several years; and, getting and going to-a downtown
office every day was the first concrete step inv lamwnching my
new Mediatiow practice.

Be very caweful about taking space in avfrm: Yow ruwv the
ybgnbﬁomrwloofbwperwwwbwy“d@fameorwmted}’ if
it is v Defervse frmj, ov, “plaintiff oriented” if it is ov
Plaintiff frm. A business firm iy about the only safe
harbor and, not all business firms wil be safe...

Define Your Niche:

Yow MUST come up withv v niche that sepawates yow from the
pack. Doing so-does not ensure siccess; however, failing to-do-
505 will admost certaindly ensure that yow will not succeed.

Gi/vewmy background, contacts, etc. in the insurance arena
o mediating insurance disputes was my natural
l@uy\dW\g/pad/wvwbth@MuaJ/foaA&Ofmy maorketing efforts.
I believed (and was quickly able to-confirm) that I had a
talent for being “a closer” irrespective of the type of case I was
presented with - and my ultimate goal was to-be knoww as av
Mediator who- is called inv onv the toughest cases - Le., ALL
(not just insuwrance) cases ramging from “Extremely
Challenging” to-those believed to-be “Unsettleable’.



Make Sure “The Price iy Right”

Do not underestimate how important youwr fee structure is. It iy
a pawrticidorly sensitive issue in the Soawv Diego- mawket. Yow
donw't want to-go-too-high; and, yow donw't want to- go-too-low.
Whew deciding onw what yow awe going to-charge, the most
important factor iy what yowr niche is. However, no- matter
what, yow must be cognigant of what yowr “competitors’
(working predominantly inthe saume niche) are charging.
Also; if yow decide that pawt of your mawketing plaw is to-go-
outside of Samv Diego- (as I had decided to-do-from the get go?) -
yow hawe to- be totally tuned inv to- what the mowket iy in the
other areas that yow are tawrgeting.

The ADR provider (and I hawe av whole sectionw devoted to-ADR
providery below) who-I decided to-affiliate withv (Judicate
West) has been highly instrumentol in guiding me insofowr as

Creating ond Implementing o Mawketing Plowv:

Once yow identify your niche; yow must develop and
implement your moarketing plowm.  This is really where the
rubber hity the road. Creating o mawketing plowv is one
thing. Implementing it iy another. Be aware, that ary
mawketing efforty that do- not contemplate
continumad/adways expanding/never ending mawketing
efforty - is not aplaww at all.

If the s and substance of yowr mawketing plawv is that
yow awe simply planwning onw calling youwr lawyer friends;
Jjudge friends and business associates - and thew sit back
and wait for the mediations to-come rolling in; yow better
get ready for avlot of openv days o your calendar.



My first 3 months inv my “new Mediatiow practice” was
spent handwriting letters to-approximately 350 people
who-I had culled out of the Attorney Divectory and my
rolodex. (It took me nearly afull week just to- create that
list!) I hand wrote each and every letter because I felt
that o hand writtew letter has av lot better chance of being
read, in today’s world thau av type writtew letter. I also-
tried to-personalige each one. I literally developed o
callouws onvw my writing finger (which, brought back
memories of being in elementowy schooll)

In addition to-writing letters, I compiled my “Top 100”
list -- people who-I wanted to-take out to-lunch; dinner
or hawe coffee with; and,; I stowted scheduling and doing
those get togethers.

Here's o snapshot of how my typical day went. Write
letters unti my hand hwut. Meet someone for coffee,
lwnch and/or dinwner and do- something to-further my
mowketing efforty (eg., work on my website, work o
getting ow different Panels; etc.) Come back to-my office
after “doing lunch’” and look to- see if the little red
message light ovw my phone was Uit (and most days, it
wasn't.) Look to see if there were awvy foxes inv my fox
machine (and most days there werenw't.) Go-to-check my
maibox to-see if I received any “Congratulation” cords or
letters (and, yow guessed it - the mailbox was almost
always empty.) And; last but not least, checking my email
(and most days, there were no-new email messages - not

eves sham!)



Whew my wife; kids and close friends asked, “how did it go-
today?” - my anvswer wasy always the same, “I am av fowrmer;

r WUJWPWW\Q/W ” Evenv i some pretty downw ands
discouraging times (and there were move thaw just avfew) I
always felt 100% confident that once I get o crack at mediating
the really toughv cases; I WILL pull rabbity out of the hat and
sooner or later the word will get out and I would hawe messages
o my phone; faxes o my machine, mail inv my box and emails
o my computer... (My cuwrent reality falls into-the category -
and I knew thig back thew - of be cawreful what I wish for!)

A Word onwADR Providers:

In my reseawch, I recogniged that although San Diego- iy
still v “small townw” where av relative handful of local
Independents are still monopoliging the ADR business - it
s not av questiov of “If’; but “Whew’ this will change.
Sooner or later (and I predict muich sooner thowv later)
San Diego-will follow invthe foot steps of Orange County,
L.A., and Sow Francisco- - where most top Mediatory
affiliate withy one of the ADR providery (such as JAMS,
Judicate West, triple A and the like) and lawyers ruvw all
of their mediations thww anvADR provider.

The 3 major functions that anwADR provider does (or
should be doing!) awe:

(1) Putting out the word, ie., creating a bugs;

(2) Covwening cases. Covnwening (i.e., getting all inwolved to-
agree to- use yow as the Mediator) is the key to-the kingdowm.
Before the word really getsy out...yow oftes see cases where 1
attorney wanty to- use yow; but, the other side doesnwt know
yowat all. This iy where av good ADR provider cowv make all
the difference. I hawve seenvthat it is literally o out to-finesse
the covwening of cases;



(3) Lastly, they handle all of the paperwork confirming the
sessiony, all other administrative matters pertaining to- your coses
and maintaivw your cadlendawr (wWhich becomes o huge juggling
act and v much bigger task thaw yow ever imagined once the
phone stauwts ringing...)

Just like withv law firms there awe significant differences
(personalities) between the major ADR providers. The key
s finding the one that yow believe yow would be: most
comfortable with; and most importantly, be ready to-
persuade them that they shouwld bring yow onw boawrd.
Retired judges pretty much have their pick. It's aw
entirely different story for o attorney Mediator who-does
not [yet] hawe afollowing (ie., book of business.) I also-
know that Judicate West will only entertain taking o
attorney mediatory if they ave no-longer practicing.

Unfortunately, I hawve no-concrete advice onw how to-get
your foot invthe door of the vawrious ADR providers - other
thawn to- say that yow should stouwt your networking and
start making whatever inwroads yow cowv in this arena as
soo as possible.

Do NOT Count On Your Friends & Business Associates:

Be prepaved to-be DISSAPOINTED! People who- yow have
knoww for 20+ yeawrs (who-yow have helped get to-wheve
they awre, who- yow hawe referred cases to, who- yow consider
to-be yowr friend..) will look yow inthe eye and tell yow, “T
will absolutely use you... Yow cawvcownt ow it...” AWI cowv

I amv not alone i hawving experienced this. I know yow
think that i€’ U be different withv yow; but, trust me - it
wowt!!!!



And, as for the few that do-try to-get cases to-yow -- yow
will Likely runw into-the problem that if the other side
doesnwt know yow (and there is no-ADR provider irnwolved
who- cav hopefully finesse the covwening) they will usually
reject yow based o the school of thought, “ if the other
lowyer wonty yow...; we dowt...”

The good, newsy is that if yow approach your mediationw
business as something inv whichy yow are always planting
seeds - thew (assuuming yow awe REALLY GOOD) sooner or
later (and most likely it wil bee MUCH LATER) the people
who- said (whew yow had lunch, dinner ov coffee withv
them) that they will “definitely come to-yow” - eventually
will come. However, it will be after yow hawe eawrned your
stripes from having mediated cases withv attorneyy yow ve
never met before AND only after they know that yow awe
not going to-be 1 of the many aspiring Mediators who- are
here today and gone tomorrow.

The bottom line iy that IF yow are counting ovw your
friends and business associates to-“ lawnch’” your new
Mediatiow practice - yow will, move likely than not, be
sovely disappointed; and; yowr Mediationw practice will, inv

A Baromeler

Interms of having some sort of av gauge; here awre some hawds
facty pertaining to-my Mediation practice. Althoughv I stowted
talking to-lawyers in the early Fall of 2002 and telling thesm
that I was going to-become a full-time Mediator, I officially
lawnched (stoauted leasing my office) on Janumawy 1, 2003. I
went into-the office every day, Monday thww Friday. My very first
mediation was onw Mawchv 27, 2003 (e, it took almost 3 months
after I opened my office; and nearly 6 months after I stowted
spreading the word - to-do- my 1¢ mediation!) My second
mediation was ow June 25%. Things stawted to-VERY SLOWLY



happer invthe last quawter of 2003 - and I ended up doing
about a dogenw more mediations by yeow end.

Invearly 2004 the seeds that I was diligently planting started to-
sprout. My continwing marketing efforts, coupled withv my
decision to- affiliate with Judicate West (and most importantly,
“putting up the staty” on some of the toughest cases imaginable)
resudted inv my doing 71 mediations inv 2004 (withv v nuwmber of
kind of cases I hawve been focused, since Day 1, ow going after -
inswrance disputes; catostrophic injury/death/producty iability
cases, prevailing wage; legal mal, med mal, business disputes;
real estate, franchise, trade secret, low firm dissolution, battles
over attorney fees (ouchl), probate, defaumation and mary
others.) Aboul 45% of those cases were invSan Diego; 33% were
inv Orange County, 20% were inv LA and the remaining 2% ov so-
were elsewhere (1 out of state and 1 inv Sawv Framcisco:)

It is now the beginning of February 2005 and this yeor is
already off to-avbong. I had 12 mediations inv Januory
(nearly what I did inv my entive 1% yeowr); and, it looks like I
will most likely howe about 15 this montiv. Has it been easy
getting to-this point? Of course not. Has it been wortivit? I've
never beenw happier.

Some Wordy of Encowragement:

IF, notwithstanding all the above, yow STILL want to-become
a Mediator - DO NOT FORGET that Mediatiow iy o very broad
cases (especially the biggees/“most challenging” cases.)
However, if Living v badanced, fulfilling and wonderful life
s your goal - yow do- not necessarily have to- mediate
litigated cases. Mediatiow iy avvery horigontal vocation.
Yow cawv specialige inv mediating PRE - litigation disputes in
a business inv whichy yow hawe tong of experience, contocts;



etc.; or yow cow become the Go- To-Mediator inv youwr chuurchv
or synagogue:.. The world iy your oyster.

Decide what yow want to-do; figiwre out how to-do-it; and,
don't let avwyone or awvything stand irv your way... It wouldds
give me tremendous satisfoction to-one doy, receive ov call,
o email or av letter letting me know that I was; in some

way, helpful to- yow attaining what we awe all looking for...

If theve iy anvything that yow would like to- discuss in more
detail, please dowt hesitate to-give me a call ov send me avv
email... I will do-my best to-help invany way that I car.

Rob

(www.KaplanMediatiov.com)

Post Script (December 2006 ):

It's beenv v little over 4 years since I made the decisiov to-
become o full-time Mediator and it’s beev just about 2
years since I wrote this mini-treatise. Hoving just reviewed
it for the first time since writing it, I must say that it is
immerusely rewoarding to-be able to-add this post script.

I hawve worked hawder during these last 4 yeows thouw yow
ca imagine. I never wawered because I knew that I had
the drive, motivation and desive to- succeed as o Mediator.

After these past 4 yeaws of extremely hawd work and with the
help and support of Judicate West -- I have built the
Mediation practice that I evwisioned (and had the deep



confidence that I knew I could achieve) back whew I first
made the decisio to- go- down this pativ.

If yow howe that same vision, that same type of confidence
and awre willing to-work yowr yow know what off -- I wrge
yowto-GO FOR It



