
Dust off the toolbox to move your case along 
Judicial referees can help you better cope with courtroom delays 

D u r i n g the 10 years I was a civil l i t iga
tor, a metal l)()x h o k l i n g 3" x 5" cards had 
a p r o m i n e n t place on the desk of the sen
ior partner 's secretaiy Attorneys were 
instructed by that l o n n i d a b l e author i ty that 
a 3" X 5" card must Ix; created for every 
case, ca lendar ing a date live years hence. 
I l i a t I'ar-away date t r i g g e i e d a drop-dead 

tlay when tr ial must begin or die case was 
automatical ly dismissed by statute. 
B u m p i n g up against die live-year deadl ine 
was reality in eveiy case. I spent many 
Friday m o r n i n g s at master calendar call 
k n o w i n g a c o u r t r o o m w o u l d ncjt be avail
able, but be ing ready for tr ia l " just i n ca.se " 
eroded entries on b i l l i n g records inc luded 

one lor tr ial prep and a d i f le rent code for 
" t r i a l re -prep. " l l i e b i l l i n g records l o r cases 
were b l i g h t e d w i t h charges lor " t r i a l re-
p r e p " because o f c o u r t s ' inabi l i t ) ' to provide 
courtrooms l o r t r ia l . 

Shor t ly after I j o i n e d the b e n c h , the 
age o f last- track l i t i g a t i o n d a w n e d a n d 
cases were t r i e d w i t h i n 12 lo 24 T n o n t h s 
o f f i l i n g . Several genera t ions o f at torneys 
today have never k n o w n that c r i t i ca l step 
o f c a l e n d a r i n g the five-year date i n the 
t i ck ler system. 

I h e h a d , o l d days are u p o n us again 
i n the w o r l d o f l i t i g a t i t ) i i . B u d g e t cuts in 
the h u n d r e d s o f m i l l i o n s of dof lars have 
resul ted i n c o u r t r o o m s b e i n g s h u t t e r e d 

a n d m o t h - b a l l e d , c o u r t s t a l l i n g slashed by 
f i r ings a n d a t t r i t i o n , a n d e l i m i n a t i o n o f 
cr i t i ca l resources. These c o n d i t i o n s are 
n o t o n l y yesterday's news, they are the 
new n o r m a l , (^haos m a n a g e m e n t is the 
ru le o f the flay. Reports o f d r a e o n i a n 
changes in courts are f loa ted , t h e n re-
r e t o o l e d , t h e n i m p l e m e n t e d , t h e n m o d i 
f ied , t h e n a new r o u n d of b u d g e t slashes 
cause courts to go back to revise the p l a n . 

No bad news - please! 

Cl ients d o n ' t w a n t to hear bad news 
about t h e i r case. T h e y really d o n ' t w a n t 
to hear tha t the logistics o f p r e s e n t i n g 
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t h e i i ' case are subject to f ickle b u d g e t 
plans . C l ients d u n ' t w a n t to hear the n e g 
ative i m p a c t o n t h e i r c iv i l ca.se is e x p o 
n e n t i a l l y h i g h e r because o f the s ta tu tor i ly 
a n d socially mancfa tcd p r i o r i t y o f c r i m i 
nal , j u v e n i l e a n d f a m i l y - l a w cases. T h i s 
bleak e n v i r o n m e n t leads the average 
c l i e n t to send screeching e-mails a n d 
voice messages w i t h the f o l l o w i n g 
themes : " W h a t d o y o u m e a n the m o t i o n 
y o u c o n v i n c e d m e to pay l o r can't be 
h e a r d for l ive m o n t h s ? " "VVliat d o y o u 
m e a n the o p p o s i t i o n hasn't f o l l o w e d the 
rules o n r e s p o n d i n g to discovery just 
because they d o n ' t have to w i t h o u t m e 
p a y i n g for a m o t i o n to c o m p e l tha t w o n ' t 
he h e a r d for six months?? " "VVliat d o y o u 
m e a n m y t r i a l date was vacated??? " 
" W h a t d o y o u m e a n n i y case was t rans
f e r r e d downtown????" 

These t imes have i n s p i r e d o u r C h i e f 
Just ice to say we may be f a c i n g a " c i v i l 
r i g h t s ' crisis" i n the f u n c t i o n o f d e l i v e r 
i n g justice to a l l . Such a s tatement o f 
i m p e n d i n g d o o m doesn ' t e n g e n d e r t rust 
a n d c o n f i d e n c e f o r c l ients e n t e r i n g th is 
vor tex o f chaos. 

Looking for a sharper tool? 

T h e t i m e has a r r i v e d to dust o f V o u r 
t o o l b o x anci p u l l o u t tools f o r the t i m e l y 
a n d effective presenta t ion o l cases to a 
t r i e r o f fact w h i l e preser\'ing o p p o r t i m i -
ties to appeal . A n u n d e r u s e d tool that may 
hel]) regain some c o n t r o l over y o u r case is 
a judic ia l reference to a referee. T h e too l 
o f any pr iva te^ judging p r o t o c o l must i n i 
t ial ly address three publ i c policies. T h e 
first is a judge's l i m i t e d abi l i ty to delegate 
c o u r t funct ions . T h e second is the public 's 
r i g h t o l access to cour t proceedings, a n d 
the t h i r d is presen ' ing ap|)ellate r i g h t s 
f r o m a t r ia l court 's r u l i n g . 

T h e r e arc two avenues t h a t leati to 
the a p p o i n t m e n t o f a referee u n d e r the 
jud ic ia l reference f r a m e w o r k . T h e n o n 
consensual r o u t e is f o u n d at C o d e o f 
( i i v i l Procedure section 6:^9 a n d the c o n 
sensual p a t h starts at C o d e o f C i v i l Pro
cedure section H'M. W h i l e the consensual 
p a t h is where this ar t ic le strives to p o i n t 
the reader, a review o f the non-consensual 
o p p o r t u n i t i e s is f i rs t presented . 

No thanks - not interested 

WOien part ies d o n o t consent to the 
a p p o i n t m e n t o f a Judic ia l referee, a 
judge's a u t h o r i t y to a p p o i n t a referee, 
e i ther by m o t i o n o f a p a r t y o r o n t l ie 
court ' s o w n m o t i o n , is l i m i t e d to : 
• W h e n the case ret juircs e x a m i n a t i o n o f 
a l o n g account , a referee may he a p p o i n t 
ed to r e p o r t o n a specific fact or dec ide 
the en t i re issue; 
• W h e n an account is necessary before 
j u d g m e n t , or for i m p l e m e n t i n g a j u d g 
m e n t o r o r d e r ; 
• W h e n a (|uestion o f fact, o t h e r t h a n 
u p o n the p leadings , arises at any stage o f 
l i t i g a t i o n ; 
• W h e n necessary fi)r i n f o r m a t i o n o f the 
c o u r t i n a special p r o c e e d i n g ; 
• W h e n necessary to resolve disputes 
r e g a r d i n g discovery. 

riie w r i t t e n o r d e r m u s t i n c l u d e 
t h e basis f o r t h e necessi ty o f t h e 
a p p o i n t m e n t , the scope o f t h e a p p o i n t 
m e n t , the n a m e o f t h e r e f e r e e , a n d a 
l i n c f i n g t h a t n o p a r t y has e s t a b l i s h e d 
an e c o n o m i c i n a b i l i t y to pay f o r t h e 
re feree o r t h a t a p a r t y has e s t a b l i s h e d 
an i n a b i l i t y to pay its p r o r a t a s l iare o f 
t h e lees a n d a n o t h e r p a r t y has v o l u n 
t a r i l y o f f e r e d to pay t h e a d d i t i o n a l 
share o f t h e referee 's fees. C a l i f o r n i a 
Rules o f C o u r t , r u l e s 3 .920 , et . seq. 
p r o v i d e m o r e speci f ics i n t h e s e r p e n 
t i n e r o u t e t o w a r d t h e n o n - c o n s e n s u a l 
a p p o i n t m e n t o f a re feree . 

O n c e y o u have b r o u g h t a successful 
m o t i o n l o r a p p o i n t m e n t o f referee for 
one o f the l i m i t e d purposes descr ibed 
above, the p r o d u c t o f the referee is o n l y 
a d v i s o i y f h e c o u r t may a d o p t the refer
ee's r e c o m m e n d a t i o n s o n l y a l ter i n d e 
p e n d e n t l y c o n s i d e r i n g the referee's rec
o m m e n d a t i o n s a n d object ions to the rec
o m m e n d a t i o n s . Even w h e n n o object ions 
to the r e c o m m e n d a t i o n are f i l e d , the 
c o u r t must i n d e p e n d e n t l y review Uie rec
o m m e n d a t i o n . T h e use o f a n o n - c o n s e n 
sual referee remains a l i m i t e d too l to be 
used p r i m a r i l y for d iscoveiy h i u d l e s or 
a c c o u n t i n g cases r i v a l i n g the task o f state 
b u d g e t of l icers l o o k i n g for f u n d s to r u n a 
judic iary . 

Hmmm - maybe this can be mutually 
beneficial 

j u d i c i a l referees a p p o i n t e d by the 
consent o f the part ies have b r o a d powers 
tha t can a l low y o u r case to escape the 
increas ing chal lenges o l ' b e i n g w i t h i n d ie 
conf ines o f resource-starved courts . A 
judge may a p p o i n t a referee o n the s t i p u 
l a t i o n o f part ies to hear a n d d e t e r m i n e 
any a n d al l issues i n an ac t ion , w h e t h e r 
o f fact o r law, a n d issue a s ta tement o f 
dec is ion or r u l i n g . (Code C i v Proc, § 
638.) A referee may also he appointee ! 
u p o n the m o t i o n o f a p a r t y to a w r i t t e n 
c o n t r a c t tha t prov ides any controversy 
a r i s i n g f r o m it w i l l be h e a r d by a referee. 
(Ibid.) T h e decis ion o f a referee a p p o i n t 
ed u n d e r section 638, tha t is, hy consent 
o f the par t ies , may be reviewed o n appea l 
as i f m a d e by the t r i a l c o u r t . (Code Civ. 
P r o c , § 64;").) 

A review o f l i t e r a t u r e o n ju t l i c ia l ref
erences rel lects some c o n f u s i o n as to 
w h i c h r u l i n g s o f a referee are advisory 
a n d w h i c h are b i n d i n g . As shown below, 
this w r i t e r concludes tha t a consensual 
reference o f c i t h e r al l o r a p o r t i o n o f a 
case results i n the referee's dec is ion b e i n g 
b i n d i n g a n d avai lable for appe l la te 
review. \l reference is l i m 
i t e d to the topics specif ical ly descr ibed i n 
section 639 a n d the referee's decisions 
u n d e r section 639 are advisory o n l y to 
the t r i a l c o u r t w i t h the t r i a l cour t b e i n g 
rc(|uired to i n d e p e n d e n t l y review the ref
eree's r e c o m m e n d a t i o n s . 

Sect ion 644 , s u h d . (a) states: 
I n the case of a consensual genera l 

reference p u r s u a n t to section 638, the 
decis ion of the referee . . . u p o n the 
w h o l e issue must s tand as the decis ion 
o f the c o u r t , a n d u p o n f i l i n g o f the 
s ta tement o f decis ion w i t h the c lerk o f 
the c o u r t , j u d g m e n t may he e n t e r e d 
t h e r e o n i n the same m a n n e r as i f the 
ac t ion h a d been t r i e d by the cour t , 

riie w o r d " g e n e r a l " is n o t f o u n d i n 
any o t h e r section o f the ( ' ode o f ( a v i l 
Procedure r e l a t i n g to j u d i c i a l references. 
T h e t e r m has been descr ibed by some 
w r i t e r s as s y n o n y m o u s w i t h " l o r al l p u r 
poses." I t has p r o m p t e d the e r roneous 
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use o f the t e r m "spec ia l " reference to 
re ler to a ccjnsensual reference l o r less 
t h a n al l purposes o f a case, such as f o r a 
single m o t i o n , i n spite o f the fact tha t the 
t e r m "special re ference" is n o t used in 
the C^ode, e i ther i n the contex t o f c o n 
sensual or non-consensual references. 

Sect ion 644, suhd. (h) states: 
I n the case o l al l references, dec is ion 

o f the referee o r c o m m i s s i o n e r is o n l y 
advisory. T h e c o u r t may a d o p t the ref
eree's r e c o m m e n d a t i o n s , i n w h o l e or i n 
p a r t , af ter i n d e p e n d e n t l y c o n s i d e r i n g 
the referee's findings a n d any objec
t ions a n d responses there to filed w i t h 
the c o u r t . 

A review o f the code sections a n d 
cases s u p p o r t a conc lus ion t h a t consensu
al reference o f a p o r t i o n o f a case f o r 
less t h a n al l purposes can a v o i d the 
l i m i t a t i o n o f a referee's r u l i n g b e i n g o n l y 
adviso iy a n d subject to the t i m e c o n s u m 
i n g i n d e p e n d e n t review o f the j u d g e . A 
consensual reference may segregate spe
cif ic m o t i o n s f r o m the case a n d al low a 
referee to make b i n d i n g d e t e r m i n a t i o n s 
o n segregated e lements o f the case. 

T w o cases are i n s t r u c t i v e i n the i n t e r 
p r e t a t i o n o f the t e r m " g e n e r a l " as used 
in section 644, suhd. (a). I n Ae.Lim Life 
insumnce v. Superior Court of San Diego 
(1986) 182 C a l . A p p . 3 d 4 3 1 , the t r i a l 
c o u r t assigned a l l l a w - a n d - m o t i o n to a 
referee w i t h o u t w r i t t e n consent o f the 
part ies . T h e appel la te c o u r t swift ly 
reached the conc lus ion t h a t such a prac
tice was d e c i d e d l y outs ide the scope o f 
.section 639, d e s c r i b i n g permiss ib le n o n 
consensual references. T h e o p i n i o n 
leaves n o d o u b t the c o u r t d i d n o t i n t e r 
p r e t a " g e n e r a l " reference to be one syn
o n y m o u s w i t h " f o r al l pur|)oses." I t h e l d , 
" A c o u r t has n o p o w e r to make an u n c o n -
tcsted-to genera l reference, w h i c h c o n c l u 
sively decides al l o r p a r t o f a m a t t e r ; 
. . . such a genera l reference is n o t a u t h o r 
ized p u r s u a n t to C o d e C;iv. I ' r o c , § 638, 
except hy e x p l i c i t a g r e e m e n t o f the 
par t i es . " (Ibid.) 

\ujovinev. FHP, Inc. (1998) 64 
C a l . A p p . 4 t h 1,')()6, the c o u r t addressed 
the t o p i c o f a p p o i n t i n g referees w i t h o u t 
consent o f the part ies f o r l a w - a n d - m o t i o n 
matters . A g a i n , the pract ice was (|uashed 

a n d the c o u r t discussed the scope o f 
a p p o i n t m e n t s o f referees w i t h the c o n 
sent o f the part ies . " A ' g e n e r a l ' reference 
is c o n d u c t e d p u r s u a n t to section 638 . . . 
w h i c h author izes the t r i a l c o u r t to re ler 
any o r al l issues to a referee f o r t r i a l a n d 
d e t e r m i n a t i o n , p r o v i d e d that the part ies 
have agreed there to i n an a g r e e m e n t 
f i l e d w i d i the c le rk o r j u d g e o r e n t e r e t l i n 
the m i n u t e s or d o c k e t . . . T h e finding a n t l 
d e t e r m i n a t i o n o f the referee u p o n the 
w h o l e issue must s tand as the finding o f 
the c o u r t a n d j u d g m e n t may be e n t e r e d 
t h e r e o n i n the same m a n n e r as t h o u g h 
the m a t t e r h a d been t r i e d hy the c o u r t . " 
(Id. at 1522, c i ta t ions o m i t t e d ) 

A l t h o u g h there have been articles 
w r i t t e n w h i c h argue o n l y consensual ref
erences o f the ent i re case a v o i d the oner 
ous a n d t i m e c o n s u m i n g r e q u i r e m e n t o f 
an i n d e p e n d e n t review by the Judge , the 
above discussion suppor t s the pract ice o f 
c o n s e n t i n g to a referee for select p o r t i o n s 
o f a case w i t h o u t the referee's r u l i n g 
b e i n g o n l y advisory a n d subject to an 
i n d e p e n f l e n t review by t h e j u f l g e . 

Come on - give it a try 

This discussion lias l ikely d o n e n o t h 
i n g b u t set y o u r t h o u g h t s in the d i r e c t i o n 
o f " W h a t g o o d is this to me? - I ' l l never 
get tha t f o o t - d r a g g i n g op|)osing counsel 
to take any p a r t o f this case outs ide to a 
p r i v a t e referee . " O p p o s i n g counsel may 
react suspiciously. S t a r t i n g w i t h the p r e m 
ise that his o r her case has the slow oar 
i n the water anr l n o i m p e t u s to speed u p 
the case, the creative o p p o s i n g counsel's 
resistance w i l l ap j j ear to be boundless . 

Polish u p y o u r p o w e r o f persuasion 
w i t h a c o m p r e h e n s i v e p r o p o s e d 
S t i p u l a t i o n l o r A p p o i n t m e n t o f Referee. 
T h e proposa l s h o u l d first cover issues 
that must be p r o t e c t e d i n any reference. 
Specify the ethica l o b l i g a t i o n s o f the ref
eree u n d e r C a l i f o r n i a Judic ia l C'anons o f 
Ethics, subdivis ions (U)(2) ( l ) a n d (g) a n d 
C a l i f o r n i a Rules o f C o u r t 3 .924(h)(2) 
re t|uir ing disclosure o f persona l a n d p r o 
fessional re la t ionsh ips a n d p o t e n t i a l c o n -
l l ic ts . r h i s may also he an area to olTcr 
an e x p a n s i o n o f the disclosure re( ]uire-
ments , l o r the c o m f o r t o f o p p o s i n g 
counsel . 

A re ferenced m a t t e r is subject to the 
p u b l i c po l i cy o f m a k i n g proceedings 
o])en to the p u b l i c . Your |)roposed s t i p u 
l a t i o n s h o u l d describe tha t m e c h a n i s m . 
I n c l u d e i n y o u r proposa l the p r o v i s i o n 
that al l p l e a d i n g s w i l l l)e f i l e d c o n c u r 
r e n t l y w i t h the c o u r t , s h o w i n g place, date 
a n d t i m e o f any hear ings i n the refer-
e i i c e i l mat ter . A p u b l i c p o l i c y tha t m u s t 
he p r o t e c t e d is the publ ic ' s access to legal 
proceedings . C o n l i r n i w i t h y o u r p o t e n t i a l 
referee his or her ab i l i ty to c o n d u c t hear
ings at locat ions w i t h access by the p u b 
lic. C o n f i r m w i t h courts h o w referenced 
mat ters w i l l be n o t i c e d to the p u b l i c a n d 
i n c l u d e these terms i n the p r o p o s e d s t ip 
u l a t i o n , n o t o n l y f o r the c o m f o r t o f 
o p p o s i n g counsel , b u t for the j u d g e w h o 
w i l l he c o n s i d e r i n g y o u r S t i p u l a t i o n for 
A p p o i n t m e n t o f Referee. Check w h a t 
y o u r j u r i s d i c t i o n is d o i n g w i t h e m p t y 
c o u r t r o o m s . A l t h o u g h most p o t e n t i a l ref
erees w i l l have a c c o m m o d a t i o n s for any 
m e m b e r s o f the p u b l i c to a t t e n d hear
ings, diosc e m p t y c o u r t r o o m s may be 
avai lable for hear ings o n referenced m a t 
ters. 

D o the reconnaissance a n d p r e p a r a 
t i o n to s u p p o r t a c o m p r e h e n s i v e p r o 
posed s t i p u l a t i o n to o p p o s i n g counsel . 
I n c l u d e the e n t i c e m e n t s o f less f o r m a l 
c o m m u n i c a t i o n w i t h a referee, e -mai l let
ter br iefs , greater use o f t e l e p h o n e c o n 
ferences, (|uicker access to a referee t h a n 
a j u d g e a n d a m o r e s t r e a m l i n e d presen
t a t i o n o f evidence. These are p o i n t s t h a t 
may he persuasive to the a t t o r n e y w i t h 
even the slowest oar i n the w a t e r 

T h e ab i l i ty to choose a referee can 
e i t h e r be a se l l ing p o i n t o r one where 
o p p o s i n g counsel may pre fer to n o t take 
responsibi l i ty . C o n s i d e r e i t h e r an agree
m e n t to a specil ic selected referee or a 
suggest ion the j u d g e choose a n d a ] ) i )o in t 
a referee u p o n each counsel 's n o m i n a t i o n 
o f u p to three p o t e n t i a l referees to the 
c o u r t . 

Parlies r e t a i n appel la te r i g h t s f o l l o w 
i n g decisions by referees a p p o i n t e d by 
consent o r s t i p u l a t i o n . Propose the i i i a n -
ner o f r e p o r t i n g re ferenced proceedings . 
You have o p t i o n s o l b e i n g i n n o v a t i v e a n d 
cost-el iect ive. W h i l e an appeal f r o m a 
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t r i a l d f a r c l c i c n c c d m a t t e r w i l l he h e a r d 
o n a S ta tement o l Decis ion o r Set t led 
Sta tement w i t h o u t a t r a n s c r i p t o f the p r o 
ceedings, cons ider a c o u r t r e p o r t e r 
or d i g i t a l r e c o r d i n g for the p u r p o s e o f 
p r o v i d i n g the releree a l u l l t r a n s c r i p t 
f r o m w h i c h a c o m p l e t e a n d t h o r o u g h 
Statement o f Decis ion o r r u l i n g can he 
p r e p a r e d . Set aside lears o f p r e s e n t i n g a 
less t h a n adefjuate r e c o r d to a C o u r t o l 
A p p e a l hy i d e n t i f y i n g a t torneys ' expecta
t ions o f the referee r e g a r d i n g the c o n t e n t 
o f the S ta tement o f Dec is ion . Check w i t h 
y o u r C o u r t o f A p p e a l r e g a r d i n g w h a t 
type o f r e c o r d i t prefers i n a l l reference 
mat ters . 

h i c l u d e the specific scope o f the ref
eree's a p p o i n t m e n t . I f i t is for a s ingle 
l a w - a n d - m o t i o n matter , re ta in referee 
powers t h r o u g h any p o t e n t i a l m o t i o n l o r 
r e c o n s i d e r a t i o n . 11 the scope o f the 
a p p o i n t m e n t is for a t r i a l , prescr\'e refer 
ee powers to address p o s t - t r i a l mat ters , 
such as m o t i o n s for new t r i a l . Always 
address the cost o f the reference, h i the 

absence o f an agreement , the cour t may 
o r d e r referee lees p a i d i n any m a n n e r 
d e e m e d " l a i r a n d reasonable . " (Code Civ. 
I ' r o c , § 64-1.1.) 

Dig deep in the toolbox 

I n n o v a t i v e uses o f the con.seiisual 
j u d i c i a l reference w i l l d e p e n d o n the p a r -
t i c t i lar crises i n y o u r j u r i s d i c t i o n . Your 
c o u r t may n o t be able lo ade(]uately p r o 
v ide t r i a l c o u r t r o o m s . I t may be able to 
get a case to t r i a l , b u t n o t schedule a 
m o t i o n l o r l ive to six m o n t h s , d e r a i l i n g 
y o u r l i t i g a t i o n p l a n . Your case may be 
d e p e n d e n t o n specific facts tha t b e n e f i t 
the case by an early d e t e r m i n a t i o n . Keep 
i n m i n d there is n o t h i n g i n the C o d e o f 
C i v i l r r o c e d u r e or the C a l i f o r n i a Rules o f 
C o u r t that l i m i t references to o n l y n o n 
jury tr ia ls . There are m a n y resources 
available tof lay in w h i c h to c o n d u c t p r i 
vate jury tr ials whose verdicts can be 
reviewed o n appea l . 

I n n o v a t i o n starts w i t h p r e p a r a t i o n . A 
p r o p o s a l for S t i p u l a t i o n f o r y \ p p o i n t m c n t 

for f u f l i c i a l Reference may be just the 
t o o l to p u l l o u t o f y o u r t o o l b o x a n d pres
ent to coopera t ive or persuadable o])pos-
i n g counsel w i t h his or her o w n l i t i g a t i o n 
chal lenges i n the lace o f the ever c h a n g 
i n g w a r zone o f f inanc ia l ly w e a i y courts . 
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